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I didn’t watch the Federal Budget in May
2006 (which brought down the major 1
July 2007 changes).  I’d returned from an
overseas holiday the previous day and
with two children under five I felt there
were better ways to spend my time.  I
woke up to the biggest superannuation
news in 20 years.

I’ve already seen last night’s proposed
changes described as the biggest since
that night 10 years ago.  I’d have to
agree.  But where the 2006 changes
were almost universally positive for

SMSF members and those aspiring to
have an SMSF soon, these changes
have a distinctly negative flavour for
wealthier superannuants (who typically
have SMSFs).

There are definitely some good bits –
and in fact some very sensible, long
overdue changes such as removing the
work test contribution rules for those
between 65 and 75, removing anti-
detriment and changing the eligibility
rules for tax deductions for personal
super contributions.

But those aspiring to have the $5m
SMSFs of the future will be bitterly
disappointed by the changes to
concessional and non-concessional
contribution limits as well as some new
rules capping their ability to take

advantage of superannuation pensions in
the future.

An objective for super

So now we have it – the superannuation
system’s purpose has been articulated
for the first time as “to provide income in
retirement to substitute or supplement
the Age Pension”.

Not surprisingly, this sets the tone for the
remainder of the budget. Overall, it
introduces changes that are positive for
lower income earners, and negative for
those with higher incomes, higher
balances or those intending to make
higher contributions.  Along the way, it
makes some small, simple sensible
adjustments to rules that affect everyone.

The Budget Announcements

Measure – description Who does it affect & how? Issues to be resolved

Anti detriment to be removed (1 July 2017) Negative – for certain beneficiaries of
death benefits.  Anti-detriment is a special
tax deduction available to funds paying
lump sum death benefits, generally to a
spouse or children.

While its removal has a negative impact on
clients, it is a sensible change.  The
measure provided grandfathered protection
for a change made to tax law around 30
years ago.

None – this one is fairly simple and clear.

Carry forward unused concessional
contribution limits (starting from 1 July
2017).

Those with < $500k in super will be able to
carry forward any unused concessional
contribution caps for up to 5 years.

Positive - for those with broken work
patterns, variable contribution levels or
those currently aged 65-74 who are not
working and expect to receive assessable
income in a future year.

Not relevant for those with large balances
or who consistently fully utilise their
concessional contributions cap.

Mechanics.  Presumably if an eligible
person falls short of their concessional cap
by $5,000 for 3 years in a row, they will be
able to have an additional $15,000
contributed in the 4th year or the 5th year.

If they fall short by $5,000 for 6 consecutive
years, presumably the first year’s shortfall is
lost permanently at the start of Year 6 but
the remaining 5 years’ worth ($25,000)
could be contributed in addition to the
normal cap in Year 7.  Or could the client
‘elect’ to treat part of the contribution in
Year 5 as a “top up” in relation to Year 1?

Federal Budget 2016 – are
your clients beneficiaries
or roadkill?
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Measure – description Who does it affect & how? Issues to be resolved

(meaning they would fall even further short
of their cap in Year 5 but would at least not
miss the opportunity to “catch up” in relation
to Year 1).

When is the balance compared to
$500,000? Each year? Or just when the
member wants to have their “top up”
contribution made? Or just in the year the
shortfall occurs (to determine whether they
are allowed to carry it forward).

What about people who fall below
$500,000 by withdrawing money from
super?

Will the $500,000 be indexed?

The concessional contributions cap will
reduce to $25,000 (from 1 July 2017)

Negative – particularly for those looking
forward to the transitional cap of $35,000
by reaching 50 in the next few years.

Presumably this limit will apply to all ages
rather than the two tiered system at the
moment (where those who are 49+ on 30
June of the previous year have a higher
limit)

The extra 15% tax on concessional
contributions for high income earners will
take effect at a lower income threshold
($250,000 rather than $300,000) from 1
July 2017

Negative – for those earning between
$250,000 and $300,000 (including
contributions).  Note that this change was
not unexpected.  We had actually expected
the threshold to be even lower – a figure of
$180,000 had been mooted.

None – this measure could be introduced
simply.

Extension of personal tax deductions for
contributions to all taxpayers from 1 July
2017 – no longer just the self employed or
those who earn less than 10% of their
income / fringe benefits / discretionary
super from employment

Positive – and very sensible, long
overdue.  It will be particularly useful for
those receiving a combination of
employment income and (say) investment
income.  Often clients with modest
employment income found themselves
unable to fully utilise the concessional
contributions cap via salary sacrifice /
compulsory super contributions but at the
same time, were ruled out of claiming a
personal tax deduction to offset their other
income.

None – this measure could be introduced
simply.
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Measure – description Who does it affect & how? Issues to be resolved

Removal of the work test for those aged
65-75 from 1 July 2017

Positive – and very sensible.  The work
test is surely out of synch with an aging
population (although perhaps it made
sense in the context of encouraging older
Australians to keep working!)  Some
strategic planning opportunities are outlined
below.

Whilst not specifically covered in the
budget papers, the Treasurer’s speech
stated the same contribution acceptance
rules would apply to all individuals up to
age 75.  Currently special rules called “fund
capped contributions limits” cap the
amounts these clients can contribute in a
single transaction.  It would appear that will
be removed.

Similarly, spouse contributions will be
available more broadly – including those
whose spouse is over 70.

Spouse contributions : the income
thresholds for the 18% personal tax offset
of up to $540 available to individuals who
make contributions for their spouse will be
increased to $37,000 from 1 July 2017
(currently $10,800) for the maximum offset,
and phasing out for incomes over $40,000.

Positive - for clients with a spouse in the
relevant earnings bracket ($10,800 -
$37,000) where a contribution is made for
the low income spouse.

Coupled with the removal of the work test,
this could provide a handy benefit (albeit a
small one) to those aged 65-75 who have
non-super income up to the threshold.

None – this measure could be introduced
simply.

A low income superannuation tax offset will
be available to super funds from 1 July
2017 for the tax paid on concessional
contributions for individuals with income up
to $37,000. The maximum tax offset will be
$500 per individual

Positive - for clients with income below the
threshold.

Coupled with the ability for all individuals to
claim a tax deduction for personal
contributions and the removal of the work
test for those aged 65-75, more low income
clients will be able to make use of this tax
offset

None – this measure could be introduced
simply.

If you think this sounds familiar, then you’re
correct.  It appears to be a reintroduction of
the low income super contribution currently
available, which is due to be abolished on
30 June 2017.

Lifetime limit of $500k for non-concessional
contributions (from 3 May 2016 – budget
night)

The measure will compare total non-
concessional contributions since 1 July
2007 to the lifetime limit.  Those who are
already over $500k at budget night will not
have an excess, however, excess non-
concessional contributions made after
budget night will need to be removed or
subject to penalty tax.

The limit will be indexed in line with
Average Weekly Ordinary Time
Earnings but in $50,000 increments.
Hence if AWOTE increases by 2% each

Very negative - for those intending to
make large non-concessional contributions
in the future.

This measure is particularly significant and
is discussed further below.

It will be interesting to see whether the
Government is able to legislate the
requirement to count contributions right
back to 1 July 2007 rather than just from
budget night.  Those who remember back
to the 2006 announcements will recall that
a number of measures that were to be
introduced immediately from budget night
2006 (such as a $150,000 limit on non-
concessional contributions) were ultimately
significantly relaxed.

Will the indexation of the limit in the future
mean that at some point all those who had
already reached their limit will have another
$50,000 available?  And how will this apply
to those over $500,000 on budget night?
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Measure – description Who does it affect & how? Issues to be resolved

year, the limit will not increase to $550,000
until 1 July 2022.

Some clients will not be able to contribute
any further non-concessional contributions
for the remainder of their lives.

Will they only have additional scope for
contributions to the extent that their total
since 1 July 2007 falls short of the new limit
of $550,000?

Pensioners - $1.6m transfer balance cap
(from 1 July 2017)

Essentially pensioners (both new and
existing) will be prevented (via penal taxes)
from transferring more than $1.6m
(indexed) to pension phase

The $1.6m cap will be indexed in line with
CPI, however, it will be increased in
increments of $100,000.  To illustrate, if
CPI was 2% pa from 1 July 2017, the cap
would be indexed to $1.7m on 1 July 2021.

Someone who starts their first pension with
(say) $1.2m and uses up 75% of their new
cap could use up the remaining 25% at a
later date. If the cap has been indexed in
the meantime, “25%” will apply to the
indexed cap (and will obviously be more
than $400k).

Earnings on the original $1.2m will not be
taken into account in working out how
much of the cap is “left” for the second
pension.

There will be rules to take account of those
who have defined benefit pensions (where
there is no specific capital sum associated
with the pension). Fact Sheets released by
Treasury suggest that the Government
intends to equate a defined benefit pension
of approximately $100,000 pa with a $1.6m
cap.  However, we expect there will be
considerable work to do before the precise
rules are mapped out.

Very negative - for large balances.

Those who already have pensions and
have more than $1.6m at 1 July 2017 will
effectively need to “roll back” the excess to
accumulation phase or withdraw it from
super altogether.  Their balance can
increase beyond $1.6m due to investment
earnings after that time – the amount is
measured at 1 July 2017.

Those transferring to pension phase after 1
July 2017 will only be able to transfer
$1.6m (transferring more will result in
additional taxes which appear likely to be
prohibitive).

Note, we expect that the $1.6m will operate
at an individual level, rather than a fund
level.  In other words, an ‘excess’ would
arise if a client held $1.6m in pension
phase in fund 1, and another $1.6m in fund
2 etc.

Importantly – and to counter some of the
very negative publicity this measure has
already received – there is no suggestion
that the excess amount couldn’t just be
retained in an accumulation account and
paid out as a series of lump sums.  Since
the budget doesn’t change the tax rates
applicable to superannuation benefit
payments, these lump sums would be tax
free for those over 60.

This measure will have a very significant
impact on clients and is discussed further
below.

Will it still be possible for a reserve
allocation to be made to a pension
account? (Currently both reserve
allocations and investment earnings can be
added to a pension account.  If this
continues to apply to reserves and there is
no further assessment against the $1.6m
transfer balance cap, reserving may once
again become popular in SMSFs).

What about pensions such as market
linked pensions which don’t allow extra
amounts to be withdrawn or rolled back to
accumulation phase?

How will a pension “refresh” sit with the cap
on transfer balances?  When a pension is
commuted and restarted (say, to include
some new contributions) we assume there
will be some mechanism to avoid the same
money essentially being counted twice
towards the cap. The pre-2007 regime of
Reasonable Benefit Limits specifically
catered for this by effectively “reversing out”
pensions that were stopped in this way.
The mechanics of the formula back then,
however, meant that those who
experienced very strong investment returns
after starting their pension inevitably
needed to take considerable care
whenever they made changes.  Often, if
they completely switched off and restarted
their pension, they had at least some of
their intervening investment earnings
counted in their new assessment.

Will a $1.6m cap apply regardless of the
individual’s age? Or will it be discounted for
those under 65?  (If it is not discounted,
there is some incentive to “lock in” a
pension as early as possible so that future
earnings are quarantined from the test as
much as possible.)
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Measure – description Who does it affect & how? Issues to be resolved

Pensions – removal of the tax exemption
on fund investment earnings for those in
receipt of a transition to retirement pension.
This applies from 1 July 2017 and the
budget papers do not suggest that existing
pensioners would be treated any differently
to those commencing after budget night.

Negative - currently the majority of the tax
benefits which accrue to TRIS recipients
actually arise because of the fund’s tax
exemption.  While there are obviously
some who start a TRIS because they
require income, many do so simply for tax
benefits.  These have effectively been
removed.

Will there still be an incentive to commence
a TRIS early to lock in a small pension
balance?  We expect so in some cases
and have highlighted some below.

Or will a TRIS be ignored for the purposes
of the $1.6m pension transfer cap (and only
assessed against the $1.6m, when they
stop being a TRIS) on the basis that they
will not be eligible for the tax concessions
the $1.6m cap seeks to limit in any case
(the ability to access tax free investment
earnings).

Pensioners – removal of the ability to treat
certain income stream payments as lump
sums for tax purposes (from 1 July 2017).

Negative - this was a little known but very
valuable rule that allowed pensioners to
elect for a payment from a pension to
effectively be taxed as a lump sum
payment (ie, 0% on the first $195,000
(indexed) of taxable component, 17%
thereafter) rather than as a pension
payment (ie, marginal tax rates less a 15%
tax offset)

Will this change only apply to payments
drawn from preserved money in a TRIS?
While this measure is discussed in the
context of a TRIS in the budget papers,
they also imply that all pensions will be
prevented from making payments taxed as
lump sums.  If so, this would include clients
who are currently (say) 58 and fully retired
or clients who are receiving a TRIS but
have an unrestricted non-preserved
component.

Will the change just relate to the tax
treatment of the payment drawn? If so, we
assume it will still be possible to take a
“commutation” from a pension via an in
specie transfer of assets rather than in
cash.  This can be invaluable where clients
want to extract assets from super without
converting them to cash first.

Removal of the work test
between 65 and 75

As mentioned above, this is a very
positive and practical change.  It also
creates a window of opportunity for those
who have not yet maximised their non-
concessional contributions and wish to
do so.  Of course the new lifetime limit on
non-concessional contributions would
need to be taken into account but a client
who is 67, retired and has never made a
non-concessional contribution could –
after 1 July 2017 :

 Withdraw $500,000 from their
existing super; and

 Recontribute the full $500,000 in a
single amount without needing to
meet a work test or (we assume)
being limited by the current fund
capped limit regime (which would
normally limit single contributions to
$180,000).

It also creates a window of opportunity for
clients with funds in a UK pension
scheme who have previously been

unable to transfer their UK funds to an
Australian fund due to their age (of
course this would require accreditation of
the Australian fund with HMR&C, and
would impose various other obligations
on the Australian Fund) . And the new
lifetime limit on non-concessional
contributions would also need to be
taken into account.

Remember too that the extension of time
without a work test will also apply to
concessional contributions – retired
clients with (say) investment income



6

#127
Heffron
SuperNews
4 May 2016

ABN 88 084 734 261  //  AFS Licence 241739  //  1/27 Bulwer Street Maitland NSW 2320
Telephone 1300 172 247 //  Facsimile 02 4930 2199  //  www.heffron.com.au

could continue to take advantage of tax
deductible super contributions well
beyond 65. We expect that a number
of clients who have currently stopped
contributing should revisit this from 1
July 2017.

And finally, remember the new rules
around carrying forward unused
concessional caps under certain
circumstances.  Consider a situation
where the client is 65 and intends to sell
an investment property.  Under the new
rules, they might choose to deliberately
delay the sale for (say) three years with a
view to effectively carrying forward three
years’ worth ($75,000) of concessional
caps.  This might allow them to reduce or
even completely negate any capital gains
tax on the sale of the property.

Unfortunately this last opportunity – the
ability to “stockpile” concessional
contributions caps – only applies to those
with less than $500k in super.

Clients in this position would therefore
have two tools available to them to adjust
the timing of their concessional
contributions:

 Contributions reserving (where a
contribution made in June is not
allocated and therefore not assessed
for cap purposes until 1 July) which
effectively brings forward the
subsequent year’s concessional
contributions; and

 The new rules about carrying
forward previous years’ contribution
caps.

If the changes are legislated in a way that
allows these rules to be used at the
same time, a client might consider:

 Carrying forward 5 years’ worth of
contribution limits;

 In the year in which a large “top up”
concessional contribution is made,
ensure that an additional $25,000 is

also contributed in June to “bring
forward the following year’s
concessional contribution using
contribution reserving.

The net effect could be a $150,000 tax
deduction in a single year!

Lifetime non-concessional
contributions cap?

We have long advocated for a lifetime
rather than annual limit for non-
concessional contributions.  What we
hadn’t predicted, however, was that the
Government would make the limit
relatively low and would effectively
backdate it to 1 July 2007.

If the measure is introduced as
announced, it will have a significant
impact on those who are:

 In the process of making large asset
transfers into super;

 carrying out a strategy to “bring
forward” the next two years’ non-
concessional contributions by
contributing $540,000 in 2015/16;

 were planning on doing this in
2016/17. If their first step is to
contribute $180k in May / June 2016
they will need to urgently check
where this places them relative to
the lifetime cap.  If the change is
introduced as announced,
contributing amounts which take
them over the cap will result in penal
taxes;

 have already initiated a transfer from
a UK pension scheme (part of which
will count towards the non-
concessional contributions cap) – it
might well be too late to stop the
transfer;

 have previously entered into limited
recourse borrowing arrangements
intending to pay off the loan over
time via non-concessional

contributions.  These clients will also
potentially be affected by the
reduction in the concessional
contributions cap; or

 are planning substantial
recontributions in the future.

Even contributions already made before
budget night should be urgently
reviewed.  For example, imagine the
following scenario:

 Michael made non-concessional
contributions in 2010 of $450,000;

 Jane has never made non-
concessional contributions; and;

 They recently contributed $360,000.

Ideally the $360,000 should have been
allocated to Michael.  He will exceed his
$500,000 lifetime limit but as long as the
contribution was allocated to him before
budget night this will not create an
excess.  It will leave Jane with her full
$500,000 cap.

The challenge for clients in this position is
that until the changes are legislated there
is no certainty that the change will
actually apply from budget night!

Note that there is no proposal to change
super treatment of small business CGT
rollovers and personal injury amounts.
As a result small business clients
pushing up against the $500,000 limit on
non-concessional contributions have an
incentive to rearrange ownership of their
business to trigger the rollover
opportunity.  Of course this has always
existed but is perhaps more relevant
now.

Planning around the transfer
balance (ie, pension) cap?

If this measure is introduced it will force
action on 1 July 2017 for all those with a
pension balance over $1.6m.
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Note, however, that action will generally
be to simply roll the excess balance back
to accumulation phase. Many clients (ie,
those aged 60 or over with unpreserved
$) wishing to continue drawing down on
that part of their super can continue to do
so (with no benefits tax).

However:

 It may prompt careful thought about
whether specific assets should be
retained in the pension balance –
those likely to generate the largest
taxable income over the long term
and/or the highest level of growth?

 Previously even those not overly
keen on having their entire super
balance in pension phase have been
well advised to convert to pension
phase before death on the basis that
it at least prevents the fund from
paying capital gains tax.  However,
with that avenue no longer available
it’s likely that there will be an
increased focus on extracting money
from super during an individual’s
lifetime;

 How will super balances passed
between spouses on death be
handled?  Will this measure make
reversionary pensions more
desirable?  It might if commencing a
pension with a deceased spouse’s
super balance uses the survivor’s
transfer balance cap; and

 Many clients will have multiple
pension accounts and together they
add to more than $1.6m.  Often they
and their advisers have gone to
considerable effort to keep “taxable”
super relatively separate from “tax
free” super via multiple pensions.  If
this separation is still desirable, the
client may well need to consider an
additional superannuation fund to
keep the amounts separate even
after they have been rolled back
from a pension.

 We expect that activity aimed at
“evening up” superannuation
balances between a couple will once
again become popular.  These might
include contribution spitting or even
recontribution arrangements (subject
to the new $500,000 lifetime limit on
non concessional contributions)

 Will the “new normal” be that the
withdrawal component of a
recontribution transaction – to the
extent that they happen at all –
occurs before pensions start rather
than afterwards?  Otherwise there’s
a risk that a pensioner could “use up”
his or her $1.6m transfer balance
cap with money that is only
withdrawn in any case.  Depending
on how the cap is legislated, we may
also find that individuals deliberately
terminate a pension (to reverse out
some or all of the transfer balance
assessment) before taking large
withdrawals.

Transition to retirement
income streams?

The loss of the income tax exemption on
fund earnings associated with transition
to retirement pension accounts is
significant.  As mentioned above, it is
often a major attraction to starting one of
these pensions for clients who do not yet
need income.

These measures will make it even more
important to be aware when a pension is
genuinely a transition to retirement
income stream (TRIS).  For example:

 any pension paid to someone over
65 is not a TRIS – turning 65
automatically results in the client
meeting a condition of release.

 Someone younger receiving a
pension that has a combination of
preserved and unrestricted non-
preserved super is a TRIS.
However, simply excluding the
preserved component and starting a

pension with just the non-preserved
element would ensure the pension
was NOT a TRIS.

 Finally, clients and advisers will have
an incentive to be more vigilant in
identifying the moment when a TRIS
stops being a TRIS.  For example,
someone who is 57 and still working
part time is classified as “retired” as
soon as they conclude that they
never intend to work 10 or more
hours per week again.  This could
happen any time if their work
arrangements were somewhat ad
hoc.

So which clients will still start a TRIS?

 Those looking to extract some
income from their superannuation
fund;

 Those wishing to divide their super
into multiple pensions so that they
can isolate “tax free” and “taxable”
components to some degree; and

 Depending on exactly how the
$1.6m transfer balance process
works, some clients may wish to
start a pension as soon as possible
to “lock in” a low value against the
$1.6m cap.  Of course the downside
is that as soon as the pension starts
the client will need to start extracting
money from it but remember that
pensioners are only required to draw
4% pa from their pensions until 65.  If
the fund’s earning rate exceeds this
amount, it may still be attractive to
have the pension assessed against
the $1.6m cap early so that the
future growth on that pension
balance is not counted – remember,
if an accumulation account grows
over time and is then converted to a
pension, more of the $1.6m cap
would be used. Note that as
mentioned earlier, there is no
guarantee that a new pension will
actually be assessed against the
$1.6m cap if it is a TRIS.  The



8

#127
Heffron
SuperNews
4 May 2016

ABN 88 084 734 261  //  AFS Licence 241739  //  1/27 Bulwer Street Maitland NSW 2320
Telephone 1300 172 247 //  Facsimile 02 4930 2199  //  www.heffron.com.au

purpose of the $1.6m cap is to limit
the amount of money members can
have in pension accounts that give
rise to tax free investment earnings
in their super fund over the longer
term.  Since a TRIS doesn’t provide
that benefit anyway, it is entirely
possible that the legislation will only
assess “non TRIS” pensions against
this cap – ie, a TRIS would be
checked at the time it stopped being
a TRIS.

And finally, it is important to remember
that the two negative changes for TRIS
(removal of the exemption on fund
investment income and prevention of
lump sums) are not intended to occur
until 1 July 2017. This leaves 2015/16
and 2016/17 as excellent years for
transition to retirement pensions.

Anyone with a client that is eligible for a
TRIS but has not yet started one should
urgently consider their options.
Remember that the ability to tax
payments as lump sums means that
virtually every TRIS can be structured
such that the recipient pays no tax on
their pension payments.

Impact of the $1.6m transfer
cap on TRIS clients

Above, we have discussed the changes
to transition retirement income streams
that target these pensions specifically.
However, assuming the $1.6m transfer
balance cap applies to a TRIS, it is worth
also considering the impact it will have on
limiting access to super generally for
clients who have not yet retired.

If they wish to access their super, they
may well start a TRIS despite losing the
tax concession in relation to their fund’s
investment income.  (This would be
particularly relevant for those with little
other income or whose superannuation is
largely a tax free component).

The $1.6m cap will mean they cannot put
more than $1.6m of their super into a

pension.  Since they are only able to
access their super via pension payments,
this effectively prohibits them from
accessing the rest of their super at all.

In contrast, a retired member could
access lump sums from the
accumulation account.

This is therefore an indirect expansion of
the preservation rules and a winding
back of superannuation access for clients
who have not retired.

Conclusion

This year’s budget is far reaching and
has at least one measure which is
arguably quite retrospective.

Curiously, there were no measures that
directly reduced the extent to which
super is used for estate planning
purposes.  In fact, limiting the amount
that can be transferred to pension phase
to $1.6m will have the opposite effect – it
will encourage members to leave more of
their super accumulating.  While their
fund will have to pay 15% income tax on
that part of their super fund earnings, it is
still likely to be attractive to hold the
balance in super rather than personally
for many wealthier clients.

Certainly there will be a lot of action
required during the next 14 months!

Disclaimer:

Heffron Super News is an electronic newsflash
which highlights important events in the
superannuation arena. If you are not already on
our mailing list and would like to subscribe,
please contact us on 1300 172 247 or by e-mail
heffron@heffron.com.au. Alternatively, if you
do not wish to receive future editions, please
email heffron@heffron.com.au to be removed
from the distribution list. While Heffron believes
that the information contained herein is reliable,
no warranty is given to the accuracy and clients
who rely on it do so at their own risk. This
publication is intended to provide background
information only and does not purport to make
any recommendation upon which you may
reasonably rely without taking specific advice.
In particular, it should not be considered
financial product advice for the purposes of the
Corporations Act 2001
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